
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RECENT CASES. 649 

kinds of goods is the same, to permit a company to charge different prices is to 
give it a right to hamper prospering industries and pamper those in distress, 
against that public policy which lies at the root of the law of public service. See 
Tift v. Southern Railway Co., 138 Fed. 753. And as to customers receiving 
identical service, to admit that the successful shall pay more than the struggling 
is simply to say that a railroad or telephone corporation may levy a progressive 
income tax. By the principal case it is decided that one in the public employ- 
ment may not charge what the particular customer can pay; it remains to be 
determined that he may not charge for a particular service what the traffic will 
bear. See Western Union Telegraph Co. v. Call Publishing Co., 181 U. S. 92. 

Trusts — Restraints on Alienation of Cestui's Interest — Spend- 
thrift Trust Created by Beneficiary. — X, a spendthrift, conveyed an es- 
tate to Y, on trust to pay X during his life such sums out of the profits as Y should 
think proper. It was expressly provided that Y should not be compellable to pay 
X any part of the profits; and that on the death of X the corpus together with ac- 
cumulations was to go to the appointees of X. Held, that the estate is liable for 
the subsequent debts of X. Petty v. Moores Brook Sanitarium, 67 S. E. 355 (Va.). 
Even in jurisdictions where spendthrift trusts are upheld when created by a 
third party, they are invalid if founded for the grantor's own benefit. Schenck v. 
Barnes, 156 N. Y. 316; Jackson v. Von Sedlitz, 136 Mass. 342. It is axiomatic, 
however, that unless a cestui has an enforceable claim against his trustee there is 
nothing which his creditors can reach. In re Coleman, 39 Ch. D. 443 ; Davidson's 
Executors v. Kemper, 79 Ky. 5. Where the trustee has discretion merely as to 
the mode of applying the fund, the cestui's interest is available for his debts. 
Snowdon v. Dales, 6 Sim. 524; Stewart v. Madden, 153 Pa. St. 445. But in the 
case considered the cestui has no claim which equity would enforce, and it is 
difficult to see against what interest the creditor levied equitable execution. Holmes 
v. Penny, 3 K. & J. 90. See Gray, Restraints on Alienation, 2 ed., §§ 163- 
166. The creditor is amply protected in such a case by holding the trustee ac- 
countable for actual payments to the cestui after notice of the claim. In re Neil, 
62 L. T. n. s. 649. The court, following a recent decision, regards the scheme 
employed as an evasion of the law and hence against public policy. Menken v. 
Brinkley, 94 Tenn. 721. If this is true, it is submitted that the remedy is to have 
the conveyance set aside rather than to levy equitable execution. 

Trusts — Resulting Trusts — Effect of Partial Failure of Charit- 
able Trust on Power of Sale. — A devised land to his executors on trust to 
sell the same and divide the proceeds among named charities. As to eleven- 
seventeenths of the land the trust failed. The executors sold the land to B, and 
the heirs asked for a partition thereof. Held, that although the eleven-seven- 
teenths passed to the heir as intestate property, the executors under their power 
of sale gave good title to the whole. Bender v. Paulus, 90 N. E. 994 (N. Y.). 

It has been held that where a trust fails for vagueness, the devise fails as well 
and the property goes as intestate. Scott v. Brownrigg, 9 L. R. Ir. 246. But ac- 
cording to the prevailing view, if the purposes of a trust fail partially or wholly, 
the devisees hold the property on a resulting trust to the heirs. Longley v. Longley, 
L. R. 13 Eq. 137; Sims v. Sims, 94 Va. 580. Since, however, a resulting trust 
connotes something analogous to intestacy as to the beneficial interest, and since 
the testator devised his absolute interest to the executors, the latter should hold 
rather on a constructive trust. See 5 Harv. L. Rev. 392, 393. In New York, 
statutes making invalid certain gifts to charities are regarded as limiting the 
testator's power to give, so that the devise fails to the same extent as the trust and 
the legal title goes pro tanto to the heirs. Jones v. Kelly, 170 N. Y. 401; Cham- 
berlain v. Chamberlain, 43 N. Y. 424. For this construction there is some 
authority. Doe v. Wrighte, 2 B. & Aid. 710. Contra, Russell v. Jackson. 10 Hare 



